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IN  THE  COURT OF THE ADDL. SESSIONS JUDGE-2(FTC),

TINSUKIA. 

                             Sessions  case No. 99(T)2015

                             U/S 417/376(1) of the  IPC

                            

                             Present :        Md. Abdul Hakim, M.A.,LL.B.,

                                  Addl. Sessions  Judge-2(FTC),

                                                   Tinsukia.

     The State of Assam

     -Vs-

                                Sri   Amar Nath  Gupta          ---Accused

                               Appearance :

                              For the State : Sri R.C Das, Ld. A.P.P,

                              For the accused: Sri L.N. Borkotoky,  Adv.

 

          Date  of  evidence : 04.07.16,  17.12.16, 

                     09.01.17, 12.06.17, 15.11.17, 

 27.02.18.

                              

                              Date of argument :   19.03.2018

                            Date of judgment :  27.03.2018

J  U  D  G  M  E  N  T

1. The  Prosecution story,  is  in brief that  the complainant   had

lodged an FIR  by  which  alleged  that on 01/12/14 one  person

namely, Sri Amarnath Gupta of Doom-dooma Masuapatty had been
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mentally torturing her by calling by his cell phone no. 8473095861

to her cell  phone no. 9859370524 and dishonestly  induces  her

and  took  her  to  Hotel 4U, Arandhara  Complex, Ushamati  and

later  on  forcefully  assaulted her  sexually. Knowing  about  the

facts   her   husband  Tulsi   Konwer  with   the  help   of    police

recovered them  from  the  said  hotel. Hence,  the  case. 

2.Receiving  the  FIR,  Doom-Dooma  P.S.  registered  a  case  and

investigated  the  matter  and  on  completion  of  the  investigation,

charge sheet was submitted against the accused and forwarded him

to face the trial.

 
3. On  appearance   before   the Ld. Addl. Chief  Judicial Magistrate,

Tinsukia,  copies were  furnished  to  the accused person U/S  207

Cr.P.C  and committed  the  case  to  the  Court  of  Session  for  trial.

Accordingly the GR case no. 3164/14 registered as Session case no.

99(T)/2015 and transferred to this court for trial. 

4.Upon receiving the record and appearance of the accused in this

court and upon hearing both sides and considering the materials on

record and after hearing both sides, charges u/s 417/376(1) IPC had

been framed against the accused, particulars of which read over

and explained to the accused, to which he pleaded not guilty and

claimed to be tried.                                                             

5. During  trial,  prosecution  examined  Eleven(7)  witnesses.  The

accused is examined u/s 313 Cr.P.C  and his plea is  of  total  denial.

I  have heard argument put forth by the ld.  Counsel  for  both the

sides  as  well  as  gone  through  the  entire  materials  available  on

record.

 
6.     Point for determination :-

(i) Whether   the accused 01.12.14 at  about 11 AM at

Hotel  4U, Arandhara  Complex,  Uchamati  of  Doom-
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Dooma   township  under   Doom-dooma   PS   had

cheated  the  prosecutrix (informant)  by  deceiving

her  and   took  her  to   the   aforesaid   place  of

occurrence,  as  alleged ?

(ii) Whether  the  accused  on  the  same  day,  time  and

place after  inducing  the  informant  committed  rape

on  her  by  applying  force, as alleged?  

 

           DISCUSSION, DECISION AND REASONS THEREOF:

7. PW.1, Smt. Mainu Konwer  has  deposed  that   she knows the

accused, Amarnath Gupta. The incident took place about two years

back. Prior to the incident she had good relation with the accused

and  her mobile number was taken by the accused and  now and

then  he  used  to   call  her  over  phone.  When  she  intimated  her

husband  regarding some negative remarks of the accused. On the

day of occurrence she came to Doom-dooma the accused  called her

over phone  and  told her to come to Andhra Market. He took her to

a Hotel on his motor bike. In the hotel when  they were about to take

tea,  at  that  time her husband came to the hotel  with police and

police apprehended the accused. She also went to the police station

and then she was sent to Doom-dooma FRU for medical treatment.

She lodged  the written ejahar,  Ext.  1.  Ext.  1(1) is her signature.

Police recorded her  statement.  

8. At this point the Prosecution has declared this witness as hostile

with due permission of the Court. 

9.She has  denied  the  suggestion  that she stated before the police

that  on 01.12.14 at about 8 AM, the accused telephone her and

told her to meet him. She planned  to apprehend him. She  was

sitting in ASTC, Doom-dooma Hotel.  Her husband  was away from

her. The accused came in a bike and took her to Arandhara Hotel.

Thereafter the accused arranged and  booked a room in the hotel.
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Her photo has not be taken. She also did not  sign in any register of

the  hotel.  Thereafter  the  accused  took  her  to  the  room  and

thereafter he closed the door. Thereafter the accused  asked  her   to

remove her apparels. Thereafter, the accused removed his apparels

as well. She did not  remove her apparels. Thereafter the accused

removed  her  apparels  and  removed  her  underwear  forcibly  and

raped her. Although she protested the act of the accused, he did not

pay any heed to it and raped her. Thereafter police alongwith  her

husband came to the  hotel  and took both of them to the police

station. 

                
10. In Cross-examination she  has stated that  she  has   not written

the contents of Ext. 1 and she has only put her signature on it. There

were some place where the ejahar was written and they asked her to

put  her signature on it and accordingly she did it. The contents of

Ext.1 were not read out to her at the putting her signature or after

lodging the ejahar.  She cannot say what is written in Ext.  1.  The

accused person is known to her since two years before the lodging

of  the  case.  The  accused   is  a  shop  keeper  of  Ghurani  Bazaar,

Philobari and she frequently  goes to his shop for buying things. The

accused has a shop in Doom–dooma and she have visited  his said

shop  in  Doom-dooma  to  buy  articles.  When  the  accused  person

asked for her phone numbers she immediately gave her number to

him. Whenever the accused used to call her, she  used to receive his

phone call. She has not stated before  the police  that she intimated

her husband regarding some negative remarks of the accused. She

has met the accused two or three times  in Doom-dooma prior to the

date of incident. She denies  the  suggestion  that she has stated

before  the police  that accused and he used to meet every Tuesday

in Philobari. She  denies  the suggestion  that she has stated before

the police  that even if she does not think about her husband she

keep thinking about the accused person. She denies  the  suggestion

that  she has fallen in  love with the accused person. On the date of

incident, she had gone to Doom-dooma only to meet the accused
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person  and  when  they  were  having  tea  in  the   4U  Hotel,   her

husband came alongwith some police personnel and  took her and

the  accused  person  to  the  Doom-dooma  PS.  In  her  statement

recorded by the police she has stated, regarding the incident in the

manner she has deposed before the Court today. She  denies  the

suggestion   that   she  has  stated  falsely  that  she  intimated  her

husband  regarding  some  negative  remarks  of  the  accused.  She

denies  the  suggestion  that   the accused did not pass any negative

remarks.  

             
11.P.W.2 Sri Tulshi Knower has stated that she knows the accused by

face but his name is not known to her.  The Prosecutrix is his wife.

Incident took place about two years back. The accused had good

relation with the Prosecutrix and he  took the phone number of his

wife  and used to  call  her   now and then.  His  wife  informed her

regarding the conversion with the accused she had with the accused

over  cell  phone.  Then  he  scolded   his  wife  and  thereafter  he

informed the matter to Namghar regarding  the act of the accused

with  his  wife.  The  members  of  the  Namghar  decided  that  the

accused should be punished for his act. On the day of incident he

came to Doom–dooma alongwith with his wife. His wife went to SBI

and he was shopping in the nearby market. At that time his wife

informed him that the accused  called her and told her  that  he will

meet her. Thereafter  the accused  met his wife and took her to a

nearby hotel to have tea. Thereafter he informed the Doom-dooma

Police that his wife has been taken by the accused to a hotel named

4U in Arandhara market. He alongwith the police visited the hotel

and   found the accused and his wife inside a room. The police took

both  his  wife  and  accused  to  the   Police  station.   Ext.  2  is  the

seizure-list. Ext. 2(1) is his signature  thereon.  

12. At this point the Prosecution has declared this witness as hostile 

with due permission of the Court. 
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13. He  denies  the  suggestion  that   vide Ext. 2 one under garment

olive  colour  worn  by  victim,  and  one  under  garment,  navy  blue

colour worn by accused Amarnath Gupta were seized by the police

and police prepared the seizure-list and he put his signature thereon.

                 
14. In Cross-examination the PW.2 has stated  that  Presently he  is

employed  in  police  department  as  a  Home  Guard.  Since  seven

months before lodging of the ejahar till the  lodging of the Ejahar he

was posted in the Bordumsa PS. He  denies  the  suggestion  that   he

has not stated before police  that his wife informed him that the

accused took the phone number of his wife and used to call her  now

and then and his wife informed him regarding the conversion with

the accused she had with the accused over cell phone. He  denies

the   suggestion   that   he  has  not  stated  before  police   that  he

informed the matter to Namghar regarding  the act of the accused

with his wife and the members of  the Namghar decided that the

accused should be punished for his act.  He  denies  the  suggestion

that  he has not stated before police that on the day of incident he

came to Doom–dooma alongwith with his wife and his wife went to

SBI and he was shopping in the nearby market and that at that time

his wife informed his that the accused  called her and told her  that

he will meet her. When he reached the 4U Hotel he found his wife

and the accused were having tea. Out of suspicion and fear that  the

accused may take away his wife, he had informed the police. He has

not  seen  the  accused  prior  to  the  date  of  incident.  He  has  no

conversation with the accused on the date of incident. He cannot

say that the person who used to call his wife over telephone, is the

accused person or not. Today he has not seen any seized articles in

the Court.  He cannot remember  whether  the contents of Ext.  2

were written or not at the time when he put his signature. But the

police  never  informed  him  for  what  purpose  his  signature  was

obtained. As such, he cannot say what is written in Ext. 2. He cannot

say whether the accused person is involved, or not in the incident of

telephonic conversation with his wife.
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15. P.W.3, Sri  Udip Phukan has stated that he knows the accused.

He knows  the  informant as  well as  the  victim. Incident  took place

in  the year  2014.  On the  day of   occurrence when he came to

Doom-dooma, at  that  time the  husband of  the  victim informed

him over cell phone  that  his  wife  Mainu Konwer was  missing  from

his residence and  the matter  was  informed  to  the P.S.  Then he

came to the  Doom-dooma P.S and he saw that victim Mainu Konwer

and accused  were brought to the P.S by the  police  personnel from

a hotel.  Police   prepared Ext.  2 at  P.S  and he put   his signature

thereon as  witness. Ext. 2(2) is  his  signature. Police recorded  his

statement U/s. 161 of the  Cr.P.C. 

16.In cross-examination he  states   when he reached the  Doom-

dooma PS, the  accused  person and the  informant were already in

the  P.S.  Police  informed  him  that  the  accused  person  and  the

informant were brought from the hotel. He does not know why the

accused person and  the  informant  were brought by the police

from the  hotel. When he put his signature on Ext. 2, it  was  blank.

The police  also never informed him  as to why he was  asked  to

put signature on a blank paper. He also does not  know what  is

written in Ext. 2.     

17.P.W.4 Smt. Ritu Khemka has  deposed  that  on 01.12.14 the

police  came  to  their father's  hotel, namely Hotel 4U situated  at

Ushamati  Doom-dooma  and  police   seized  the   original daily

entry  sheet   of   customer,  one   original  form  Q,  certificate  of

registration   issued   by  Labour   Inspector,  Doom-dooma   and

prepared  the  seizure-list and  she  put  her signature thereon. Ext.

3 is  the  seizure-list. Ext. 3(1) is her  signature. 

18.In  cross-examination she  states  that she put her signature in

Ext.  3  at   8:30  P.M.  She  does  not  know   for  what   reason  the

documents  were  seized  by  the  police.  She has  not seen today in

the  court the  documents that  were  seized  in her presence.
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19.P.W.5, Dr. (Mrs.)  Ashma  Z.H. Ghaznabi  has  deposed  that on

01.12.14 when   she  was working as  S.M.O at  Doom-dooma FRU,

on  that  day  at  about  1:30  PM  she  examined one  Smt. Mainu

Konwer,  W/O.  Tulshi  Knower  of   Rangpur,  Philobari  brought   by

husband and woman home guard, Amiya Gogoi. Before  examination

consent  was  taken signed  by  Mainu Konwer.

20. Brief  description of  the  incident – Around  five  months  back

accused person was  troubling  her over  phone and once she  was

raped around  five  months  back. Today  her  husband alongwith  a

police personnel  from Doom-dooma PS recovered  them from  a

hotel  room  in  Arandhara  complex. On examination  she found  as

follows :

Physical  examination –

Whether  oriented  in  space and  time – Yes. 

Pulse  - 80 per  minute,

Blood  Pressure  -120/70 mm  on mercury.

Temperature- normal

Resp. Rate  - Normal

Pupil – Normal.

Clothing  - fresh

Examination for  injuries :

No  injury  seen. 

Local  examination  of  genital  parts

No  injury  seen. 

Swab  and  smear  over   clean  glass  slide taken  from vagina,  

mouth  and anus and   sent  for  microscopic  examination  for  

sperm.

Laboratory  report – 587 of 14 do  not  show  any sperm.        

Ext. 4  is  her  report (in three  sheets) and Ext. 4(1) is  her  

signature. Ext. 5 is the  Advise  slip, Ext. 6, Laboratory  report.   

 
21.In   Cross-examination    she  states  that she   examined  the
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victim on  the  date  when  the  case was  registered  at  Doom-

dooma   police   station.  The  husband   also   accompanied   the

woman home-guard  and victim  and  she  was  brought  to  her.  In

the brief  of  the incident  the  victim  did not  state  before  her  who

raped  her   five  months   back.  As   such   the    same   is   not

mentioned in Ext. no. 4.   From Ext. no. 4 it is  clear  that  the  victim

was not  subjected  to  any forceful   sexual  relation immediately

before  her being   examined  by her. Ext. no. 4 reflects  that  no

rape  was  committed  upon  the  victim. 

22. P.W.6, Sri Harish  Khemka  has  deposed  that he  does not know

the  informant of  this case. He  knows the accused present in  the

dock.  The incident  took  place  at  day time.  Accused  came to  his

hotel  with his  wife.  He   has not  seen his   wife. He was  not in  his

hotel when he  came.  Hotel  room was  given by his  staff. At  that

time   Narayan   Shah   was   the  Manager  of   the   hotel.  Police

obtained  his signature. Later  on,   He came  to know  that  the

accused  brought  a  lady  to  his  hotel, who  was  not  his  wife.

23.In Cross-examination he  states  that he  does  not have  any

personal  knowledge  about  the incident.  He  has  deposed  today

what  he  has  heard  from  his staff.  He  cannot  say whatever has

been informed  to  him  by  his staff  is  true  or  false. He  has  not

seen  the   document  on  which police  obtained  his  signature. It

might  be  that  the  accused person  has  been  falsely  implicated

in  this  case.  

24.P.W.7, Sri Jyotishman  Neog  has  deposed  that  on 01.12.14  he

was working at Doom-dooma  PS as  Attached officer.   G.D  entry

no. 12 dated  1st  December, 2012. Ext. 7 is  the  G.D  entry. On that

day, one  Sri  Tulshi  Konwer   informed  over telephone that one

person  had taken away  his  wife(Mainu  Konwer) to a  hotel and

kept her under lock  and  key and as  such he had suspicion over it.

After  getting  this  information, the  then  OC,  Doom-dooma  P.S  Sri
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Tilok  Das  directed him  to  go  there. Then  he  alongwith  staff  and

women  police  visited  the  spot. There  he met  one Sri  Tulshi

Konwer,  Ushamati,  Doom-dooma  near   Hotel   4U  Arandhara

complex. He  told  him  that  one  Amarnath  Gupta, accused  had

taken  away  his  wife to hotel  4U  and  they  are  inside  of  the

hotel  at  the  time. Thereafter  he  went inside  the  hotel 4U and

found  both  of  them at  room  no. 101.  Then he recovered  both of

them  and  brought to the  police  station. Then  he  examined the

victim  and  sent her  to Doom-dooma  FRU. Later on the  same  day,

the  complainant  lodged  an  ejahar  at the  P.S. Thereafter  the  OC

entrusted  him to investigate  the  case  after  receipt   of   the

ejahar.  He visited  the  P.O. and  drew  up  the  sketch  of  the  P.O.

Ext. 9 is  the  sketch map, Ext. 9(1) is  his  signature.

 
25.He  examined   the   complainant   at   the  police  station

alongwith  two  other  witnesses, Sri Udip  Phukan  and  Sri Tulshi

Konwer  present  at  the  P.S. Thereafter  he  seized  the  under

garments  of  the  victim,  Mainu  Konwer as  well   as  accused

Amarnath Gupta. He recorded  the  statements  of  the  accused

and  arrested  him. He also  seized  the  register(daily  entry  sheet

of  customers)  of  the  Hotel on  the  same  day. On  the  next  day

the  accused  was  forwarded  to  the  Court. He also  collected  the

medical   report   of   the   victim.  After   completion   of  his

investigation  he submitted  the  charge-sheet  against  the  accused

U/s.  420/376  IPC.  Ext.  8  is   the   charge-sheet,  Ext.  8(1)  is   his

signature. 

26.PW.1, Mainu Konwer stated  before  him  “that on 01.12.14 at

about  8 AM  the  accused  Amarnath  Gupta  called  her  over

phone  and  asked  her to meet  her near  ASTC, Doom-dooma.

Thereafter   Amarnath  Gupta came  on  bike  and  took  her  to

hotel  at  Arandhara  market. Then  he arranged a room  in  the

hotel. Then  a  hotel  boy accompanied  them  to  a  room. Then  the

accused  Amarnath  Gupta  bolted the   door  of  the room of  the
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hotel  and  put  off  his garments.  But Mainu Konwer did  not  put

off  her   garments.  Then  the  accused  forcefully   put  off  the

garments  of  Mainu  Konwer and  committed bad  work  with  her

though  she  refused”. 

27. PW.2,  Tulshi Konwer  stated  before  him  “that Mainu's  under

garments   were  seized.  Police   seized  those garments   in   his

presence. He put  his signature on  the  seizure-list, Ext. 2.”  

28.In Cross-examination he  states  that  in  Ext. 7  there  is no  any

material  either  U/s. 420 or  376 IPC. Ext. 7  was   written  by   the

then  OC Tilok  Das. In  the  Case  record it  is  nowhere  mentioned

at  what  time  the  Ext. 1  was  received  in  the  P.S  and  registered

the  case. He left  the  P.S  at  about  1:55 PM  on  01.12.14. he  was

accompanied by  three numbers  of APBN  Staffs and one  woman

police. He has neither   examined  them  nor  they have  been  cited

as   witnesses  in   this   case.  Further  he  did   not   record   their

statements U/s.  161 Cr.P.C.  He did  not  investigate  how  many

employees  were  available  in  the  said  hotel  at  the  time of

investigation  of  the  case. He  examined  the  Manager of the

hotel, Sri  Harish Khemka. He did  not  investigate  about  how  many

rooms  were  available  in  the  said  hotel. While  he knocked  the

door,  of  the  room, the  accused  opened  the  door  and  Mainu

Konwer  was  sitting  on  the  bed. Immediately  after that   he

accompanied  the  accused  and  Mainu  Konwer  to  the  police

station at about  2:15 P.M in  their  police  vehicle. 

29.The  Ext. 1  was  lodged  by  Mainu Konwer  the  complainant

after  her  medical  examination in  Doom-dooma  FRU. He sent  the

complainant   for  her  medical   examination   at   2:40  P.M.  He

collected the  medical  report on 06.01.15. The material  which  were

seized  vide  Ext. 2 & 3  are  not  shown today in  Court. He  did  not

send  the  seizure  vide  Ext. 2  for  any  chemical  examination. Both

the  under  garments  seized  vide  Ext. 2 were  seized  in  the
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Doom-dooma   Police   station   which   were   not   sent   for

examination  by  the FSL. It  is  nowhere  mentioned  in  Ext. 2  why

he  seized  the  materials vide  Ext. 2.

30.The Arandhara  Hotel  of  Doom-dooma  is  situated  at  Doom-

dooma   which   is   thickly  populated   area   where  so   many

establishments  and  other  residential houses  are  available. Except

the  statement  of  the  victim  he could not  collect  any  materials

or  evidence  U/s. 420/376 IPC  against  the  accused. 

31.He  denies  the  suggestion  that  the alleged  victim, PW.1 did

not  state  before  him  against  the  accused  to  implicate him

either  U/s. 420/376 IPC. 

32.He recorded  the  statement  of   the  witnesses  Sri   Harish

Khemka  and  Sri Narayan  Sah  at  Hotel 4U on 01.12.14 at  7:55 PM

and seizure witnesses  were also examined in  the  said  hotel  on

the  same  day. The  distance between  Hotel 4U and Doom-dooma

PS  is  about  1 KM. 

33.He  denies  the  suggestion  that Mainu Konwer did not state

before   him  “that  on  01.12.14 at   about   8  AM  the   accused

Amarnath  Gupta  called  him  over  phone  and  asked  him to meet

her near  ASTC, Doom-dooma. Thereafter   Amarnath  Gupta came

on  bike  and  took  her  to  hotel  at  Arandhara  market. Then  he

arranged a room  in  the  hotel. Then  a  hotel  boy accompanied

them  to  a  room. Then  the accused  Amarnath  Gupta  bolted the

door  of  the room of  the  hotel  and  put  off  his garments.  But

Mainu Konwer did  not  put  off  her  garments. Then  the  accused

forcefully  put off  the   garments  of  Mainu  Konwer and  committed

bad  work  with  her though  she refused”.

34.He  denies  the  suggestion  that   he   recorded   the   above

statement on 01.12.14 after 2:30 P.M at  the  P.S. He also denies the

suggestion that woman  police, Smt. Motila  Duwara  was  present at
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the  time  of  recording  the  above  statement  of  PW.1. He has   not

cited  Smt. Motila  Duwara  as  witness  in  this  case. He denies the

suggestion that as  the  alleged  victim  did not  give  any  statement

in  presence  of Smt. Motila  Duwara,  so  he  did  neither  stated  her

name  in  the  witness  list  nor  statement  was  recorded  as  a

witness  in  this  case. He denies the suggestion that  the  materials

which  were  seized  vide  Ext. 2 & 3  were not  seized  in  presence

of   witnesses   cited   in   the   above   Exhibits.  He  denies  the

suggestion that he   took   the   signatures   of  the  witnesses  in

blank  papers  and  subsequently  filled up  by  him  in  the  interest

of  this  case. He denies the suggestion that no  witnesses  of  this

case  has given  evidence  before  him that  the  accused  committed

rape on the  complainant,  PW.1.  In   this  case   there   is    no

material   or   any   evidence   against   the   accused   that   he

committed  rape  or  cheated  the  complainant, PW.1. This  case

was  registered  by  the  then O.C U/s. 420/376 IPC. He denies the

suggestion that as  this  case  was  registered  U/s. 420/376 IPC,

accordingly he   submitted  C/S  against  the  accused  under the

above  sections. He has  not  seen  the  register  book  of  the  Hotel

in this  case today in  the  court. In  Ext. 3  he  has  not  stated  that

the  room  of  Hotel 4U  was booked  by  the  accused on  01.12.14.

 
35.He  denies  the  suggestion  that  as  the  accused did not  book

the  room  of  the  hotel, so  he has  not stated  anything  about  the

same in Ext. 3.  He  denies  the  suggestion  that witness,  Harish

Khemka  did  not  state  before  him about  the  involvement  of  the

accused in  this  case.  He  denies  the  suggestion  that though  the

accused  person  did  not  commit  the  offence  either  U/s. 420/376

IPC, even  after that he has submitted  C/S  against  the  accused. It

is nowhere  available in  the  Charge-sheet  or  any other  document

about the  time of reaching the  accused  and  PW.1 in  the  hotel. 

36.With  regard  to  the point for determination Ld. Defense Counsel

has  pointed  out  that  the  prosecution  has  failed  to  prove  the
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ingredients of the S. 376 and 417 IPC hence the accused should be

acquitted.  He  further  points  out  that  the  victim  herself  has  not

implicated that she was raped or she was cheated by the accused.

Due to the misunderstanding the case was lodged and hence the

accused should be acquitted. In reply Ld. Addl. P.P has denied the

argument of the defence side.

37.From the material evidence on record it reveals that the victim

woman has not implicated the accused of commission of rape on

her. The Victim PW 1 has deposed as follows that “On the day of

occurrence she came to Doom-dooma the accused  called her over

phone  and  told her to come to Andhra Market. He took her to a

Hotel on his motor bike. In the hotel when  they were about to take

tea, at that time her husband came to the hotel  with police and

police apprehended the accused. She also went to the police station

and then she was sent to Doom-dooma FRU for medical treatment.

She lodged  the written ejahar, Ext. 1. Ext. 1(1) is her signature’’.

38. Here in  the  instant  case,  the  PW.1,  the victim woman  has

not   whisper   anything  that  the   accused   had  made  forceful

physical  relationship  with her nor alleged that the accused had

cheated her and made sexual relationship by assuring her to marry

her.   The  other  PW’s  have  also  not  uttered  anything  about  the

offence nor the medical evidence of victim woman.

39. Before  discussing  about  the  allegation  U/s. 417 IPC  I  would

like  to state  here  that  Section  417 IPC  prescribes  punishment

for the offence  of  cheating  as  defined  U/s. 415  IPC.  Sec. U/s. 415

IPC envisaged  as  follows  :

40.415   Cheating  –  Whoever,   by   deceiving   any   person,

fraudulently  or  dishonestly induces  the  person  so  deceived  to

deliver  any  property  ,  or  intentionally  induces  the  person  so

deceived  to do  or  omit  to  do  anything  which  he  would  not  do

or  omit  if  he  were  not  so  deceived, and  which  act  or  omission
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causes  or  is  likely  to  cause  damage  or  harm  to  that  person  in

body,  mind,  reputation  or  property,  is  said  to 'cheat'.

Explanation -  A  dishonest  concealment  of  facts  is  a  deception

within  the  meaning  of  this  section.”

41.The   ingredients   required   to   constitute   the   offence   of

cheating  have  been  discussed  by the Hon’ble Supreme Court in

Ram  Jas  v.  State  of  U.P  as  under  : (SCC p. 743. para 3)

(1970) 2  SCC  740:  1970  SCC (Cri) 516,  .

“(i)  there  should  be  fraudulent  or  dishonest  inducement  of a

person  by  deceiving  him,

(ii) (a)  the  person  so  deceived  should  be  induced  to deliver

any  property  to  any  person,  or  to  consent  that  any person

shall  retain    any  property;  or

(b)  the  person  so  deceived  should  be  intentionally induced  to

do  or  omit  to  do  anything  which  he  would  not  do or  omit  if

he  were  not  so  deceived  ;  and 

(iii) in  cases  covered  by  (ii)(b),  the  act  or  omission  should  be

one  which  causes  or  is  likely  to  cause  damage  or  harm  to

the  person  included  in  body,  mind,  reputation  or  property.”

42.In the instant case the  victim  woman  herself has  not  deposed

any  forceful  sexual  intercourse  with   her  nor about the cheating

by the  accused  person. Hence I am  of  the  considered  opinion

that the Prosecution  has  failed  to prove  the material  ingredients

of   376 (1)  and 417 IPC beyond all  reasonable doubt.  Hence the

accused is acquitted and set at liberty.

 
43.Dispose the seized materials in accordance with law.
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44. The   bail  bond  of   the  accused   person is extended U/S

437(A) of  the  Cr.P.C.

  
45. Send  a  copy of Judgment  to  the  Deputy  Commissioner  of

Tinsukia. 

46.Given under my hand and seal of this Court on the 27th  day of

March, 2018.

      Dictated and corrected by me.

     (Abdul Hakim)                        (Abdul Hakim)
         Addl. Sessions Judge-2                   Addl. Sessions Judge-2
              (FTC), Tinsukia.                        (FTC), Tinsukia
 

Transcribed  by :

(P.D Phukan.)
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A P P E N D I X

PROSECUTION WITNESSES

P.W.1-  Smt. Mainu Konwer,

PW.2 -  Smt. Tulshi Konwer,

          PW.3 -  Sri Udip  Phukan,

          PW.4 -   Smt.  Ritu  Khemka,

          PW.5 -  Dr.(Mrs.) Ashma  Z.H Ghaznabi,

          PW.6 – Sri  Harish  Khemka,

          PW.7 – Sri  Jyotishman  Neog. 

PROSECUTION EXHIBITS

Ext.1 Ejahar,

          Ext. 2 & 3 Seizure-list,  

          Ext. 4  Medical  Report,

          Ext. 5,  Advise  Slip,          

          Ext. 6, Laboratory Report,

Ext. 7 is  the  G.D  Entry,

          Ext. 8, Charge-sheet,

          Ext. 9, Sketch  map.    

                                 (A. Hakim),
                                     Addl. Sessions Judge-2    
                                                     (FTC), Tinsukia


